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RECORD NUMBER:	2025/1731
AUTHOR:	Craig Mortell, Senior Planner     
 
EXECUTIVE SUMMARY
In 2019 and again in 2021 Council received and processed development applications for “doggy day care centres” at 9 Scott Place and 5-7 Edward Street respectively. These developments were approved as innominate land uses as it could be argued that the mode of operation does not fully align with the definition of Animal Boarding or Training Establishment. Legal advice at the time confirmed this view as the developments did not provide an element of accommodation over time. In any event, Animal Boarding and Training Establishments are only permissible in the RU1 Primary Production, RU5 Village, E3 Productivity Support, C3 Environmental Management and C4 Environmental Living zones. 
An alternative definition would be Business Premises, which includes provision of services directly to members of the public on a regular basis. However, this is also prohibited in the industrial zone and permitted in the E2 Commercial Centre, E3 Productivity Support and RU5 Village.
Fundamentally the impacts associated with an animal day care are qualitatively different to the typical business premises, particularly in terms of noise, odour and disposal of animal waste. Additionally, the business model requires a significant amount of space to host 40 or 50 animals at a time and is unlikely to generate enough revenue to pay for the required floorspace (assuming CBD prices). Equally, to be successful an animal day care needs to be in a convenient or accessible location for the majority of customers to drop off and retrieve their pets, which argues against an out-of-town location as the extra distance would discourage its use.
While infrequent, this land use has been a recurring matter for development enquiries. Accordingly, this report proposes that Council expand the current Orange LEP 2011 Administrative “housekeeping” amendment with a supplementary item to:
Create and define an Additional Permitted Use (APU) for the E4 General Industrial Zone to allow development for the purpose of a “Companion Animal Care Centre”, and
Within the APU listing to define Companion Animal Care Centre as a building or place used for the day‑time supervised care of animals such as dogs, cats and other companion animals, and may include ancillary grooming and retail sales of pet care products, but does not include animal boarding or training establishments, veterinary hospitals, or any facility providing overnight accommodation of animals.
This would follow the approach taken with respect to Restaurants or Cafes within the R1 General Residential Zone where an APU listing enables that use in the zone subject to certain limitations in terms of not allowing drive-thru service and the overall scale. The limitations in effect distinguish between local restaurants which may be appropriate and the high volume national chain restaurants that would create excessive traffic and other issues.
By nominating a similar APU in the E4 zone Council could distinguish between ‘normal’ business premises in the CBD and other commercial precincts, and those that have particular impacts of a scale or nature, such as a companion animal care centre, that warrants a different location. The E4 General Industrial zone is considered to be appropriate for a use that needs to manage noise / odour / waste and in terms of traffic has an infrequent level of customer arrivals and departures.


LINK TO DELIVERY/OPERATIONAL PLAN
The recommendation in this report relates to the Delivery/Operational Plan strategy “7.3 Plan for growth and development that balances liveability with valuing the local environment”.
FINANCIAL IMPLICATIONS
Nil 
POLICY AND GOVERNANCE IMPLICATIONS
Nil
RECOMMENDATION
That Council resolves:
To supplement the recently endorsed Administrative (Housekeeping) Amendment to the Orange LEP 2011, by including an Additional Permitted Use in schedule 1 for Companion Animal Care Centres in the E4 zone as outlined in this report.
That the Chief Executive Officer, or such delegate, take all necessary action to submit the consolidated Planning Proposal, inclusive of the companion animal care centre matter, for Gateway Determination and public exhibition. 
FURTHER CONSIDERATIONS
The recommendation of this report has been assessed against Council’s key risk categories and the following comments are provided:
	
Service/Project Delivery	Risks impacting ability to deliver services or projects to the expected standard. 	Council has a Moderate appetite to creativity and innovation and is willing to take some level of risk to deliver efficiencies, enhance capabilities and provide a service to be proud of to our community.	Nil – proposal enables a form of development on certain lands that would be delivered by the private sector only.
Financial	Risks impacting Council’s financial position - financial loss or damage to assets, increases in expenses or decreases in revenue.	Council has a Minor appetite for variation in financial performance that does not threaten long-term financial sustainability.	Nil – proposal enables a form of development on certain lands that would be delivered by the private sector only.
Reputation/Political	Risks impacting on the reputation of Council with the community, with staff or with other stakeholders.	Council has Minor appetite for significant impacts on Council’s reputation. 	Nil – proposal enables a form of development on certain lands that would be delivered by the private sector only.
Environment	Risks relating to environmental impacts including pollution, natural climatic events, land use and the natural environment.	Council has Moderate appetite for environmental impacts arising from normal business activities, however, is open to innovative practices for the betterment of the environment.	Minimal – proposal enables a form of development that can be a noise generator and minor source of traffic generation. Such impacts can be considered through the development assessment process and may be appropriately mitigated or managed through conditions of consent.
Compliance	Risks relating to breaches of legal and regulatory requirements and may result in involvement by watchdog agencies such as the Independent Commission Against Corruption (ICAC).	Council has Minor appetite for significant breaches of legal obligations or contractual agreements that result in fines, penalties or reputational damage. 	Nil
People & WHS	Risks impacting on the health and wellbeing of Council staff, Councillors, contractors, visitors or members of the public.	Council has Minor appetite for work practices, actions or inactions that compromise the wellbeing and safety of people including staff, contractors, volunteers and community.	Nil
Information Technology/Cyber Security	Risk assessment based on formal analysis of the consequences, likelihoods and responses to the impacts on Council’s assets (including intellectual property/information) that are vital in maintaining our business practices.	Council has Moderate appetite for risks associated with Information Technology Systems.	Nil

SUPPORTING INFORMATION


   


Ideally a definition for companion animal care centre would be included within the dictionary of the LEP and then inserted into the E4 General Industrial zone as permissible with consent. However previous advice from the Department of Planning, Housing and Infrastructure (DPHI) has indicated that new terms cannot be inserted into the dictionary unless intended for Statewide application and in practice such suggestions by individual councils are rarely if ever supported.
A local clause in Part 7 of the LEP has the potential also work to resolve this issue, however, again previous advice from the DPHI has been to not support clauses that establish new land uses, as in their view land uses should only be defined in the dictionary and then placed into the zone land use tables. 
Therefore, while a local clause could be drafted (example below) it would likely fail to be supported by the Department during the Gateway process. This is despite the fact that Ministerial Direction 1.4 Site Specific Provisions clearly sets out that a Planning Proposal seeking to allow a particular use should either make that use across the entire zone (or rezone the site). 
Table 1: Example draft local clause
	7.xx Companion Animal Care Centres in certain zones
(1)	This clause applies to land in the E3 Productivity Support Zone and E4 General Industrial Zone.
(2)	The objective of this clause is to ensure companion animal care centres operate compatibly within industrial and commercial areas with appropriate noise, amenity and animal‑welfare controls.
(3)	Development consent must not be granted to development for the purposes of a companion animal care centre unless the consent authority is satisfied that:
(a)	the development does not provide overnight accommodation and includes a condition that prohibits overnight stays,
(b)	In the case of a centre providing services for domestic dogs, an Acoustic Management Plan demonstrates compliance with relevant noise criteria at the nearest residential receiver and details noise management protocols and building/enclosure treatments,
(c)	a Site Operations and Animal Management Plan addresses maximum animal numbers, staff‑to‑animal ratios, segregation by size/temperament, hours of operation, and emergency/complaints procedures,
(d)	Waste management provides for collection and disposal of animal waste and wash‑down without adverse impacts on stormwater or groundwater, and
(e)	Outdoor exercise areas are sited and/or acoustically treated to minimise noise emissions to the public domain and sensitive land uses.
(4)	in this clause Companion Animal Care Centre means a building or place used for the day‑time supervised care of animals such as dogs, cats and other companion animals, and may include ancillary grooming and retail sales of pet care products, but does not include animal boarding or training establishments, veterinary hospitals, or any facility providing overnight accommodation.




This leaves the Additional Permitted Use (APU) mechanism in schedule 1 of the LEP. APU listings are intended to be rare and used only where a specific use cannot be readily added to an entire zone. i.e. something peculiar or exotic that can only work in very specific circumstances. If the use is something that could be reasonably managed in a range of locations, then it is preferable to amend the land use table by including the use as permissible with consent and ensuring the zone is applied to appropriate locations. 
However, this in turn relies upon being able to rely on a dictionary definition. As stated above new definitions are almost impossible to achieve and in practice the nearest definition is often used with any inconsistencies between the definition and the actual use being ‘managed’ through the assessment process resulting either in an approval with somewhat awkward conditions or the proponent adapting their business model to fit. Clearly neither of these outcomes is ideal and if the chosen definition is added to a zone to allow for the edge case it brings with it all the ‘regular’ cases that use that definition. 
For example if Council were to rely upon the definition of Business Premises (which provides services directly to members of the public) as the term for doggy day care applications, then either this would limit the location of such applications to the CBD, where the noise / odour / waste issues would be undesirable and the land prices / rents would be unviable, or if the term Business Premises were added to the E4 General Industrial zone then this would lead to significant relocation of many normal business premises out of the CBD, undermining the trading performance of the main engine room of the local economy.
The best viable option appears to be creating an Additional Permitted Use (APU) but applying it to the E4 zone overall. This approach was taken with allowing small scale local restaurants to be permissible in the R1 General Residential zone without opening the door to large format national chain takeaway fast food restaurants. By crafting the APU listing to cap the size of the restaurant and prevent drive thru service the APU enables traditional restaurants / cafes in residential neighbourhoods but making the potential undesirable to the larger chain stores.
Accordingly, it is recommended that Council adopt a new Additional Permitted Use for the E4 zone to enable ‘Companion Animal Care Centres’ without opening the door for other uses such as conventional business premises. Such an APU listing could take the following form (subject to DPHI review and final drafting by Parliamentary Counsel):



Table 2: Example draft Additional Permitted Use
	9        Business Premises (Companion Animal Care Centres) in Zone E4 General Industrial
(1)  This clause applies to the land in Zone E4 General Industrial.
(2)  Development for the purposes of a Business Premises is permitted with development consent if it is in the form of a Companion Animal Care Centre, and:
(a)  the gross floor area of the building on the premises is not greater than 300m2, and
(i)  supported by an acoustic impact assessment, demonstrating that dog barking can be appropriately managed, and
(ii)  impervious floor surfaces to facilitate cleaning and hosed out daily for hygiene, and
(iii) adequately ventilated to manage temperature and odour, and
(b)  any outdoor play area is located behind the front building line, and 
(i)  securely fenced to keep all companion animals within the site, and
(ii) landscape screening is applied to the perimeter of the play area to prevent companion animals from viewing into neighbouring sites or the public realm so as to reduce incidents of excessive barking, and
(c)  Animal welfare throughout the centre is to be demonstrated in the plans, including
(i)  provision of clean water, adequate shade and exercise space, and
(ii) ability to separate animals into groups based on size, age and temperament, and
(iii) ability to isolate injured or dangerous animals from other animals, and
(d) Waste generated from the development is to be appropriately managed including:
(i) waste water from any grooming or animal wash facilities are contained within the facility and appropriately disposed of through a trade waste agreement, and
(ii) All solid animal waste is to be collected, stored and removed off site to an approved waste facility, with all pen areas to be cleaned out daily, and
(d)  the companion animal care centre operates only between 7am and 7pm daily with no overnight boarding or accommodation
(3) Any ancillary retail sale of pet care products are to be limited to an area of no more than 50m2
(4) Staff office space is to be limited to no more than 50m2, excluding bathrooms and kitchen amenities.
(4)  In this clause—
Companion Animal Care Centre means a building or place used for the day‑time supervised care of animals such as dogs, cats and other companion animals, and may include ancillary grooming and retail sales of pet care products, but does not include animal boarding or training establishments, veterinary hospitals, or any facility providing overnight accommodation.


The definition in the above listing mirrors how Council has already assessed the use, the listing makes the “no overnight stay” distinction explicit, and separates it from more intensive animal uses assessed elsewhere in the LEP. The remainder of the listing is likely to be modified by DPHI to be more concise, but any matters omitted explicitly would still be managed through a DA assessment.
The proposed inclusion of Business Premises (companion animal care centre) as an additional permitted use in the E4 zone is consistent with the relevant Section 9.1 Ministerial Directions and higher-order strategic instruments.
Direction 1.1 Implementation of Regional Plans
It is also consistent with Direction 5.10 – Implementation of Regional Plans, in that it facilitates small-scale economic diversification in line with the Central West and Orana Regional Plan 2041, which calls for supporting emerging industries and services that strengthen the regional economy and provide for changing community needs. 
Direction 7.1 Employment Zones
In terms of the Ministerial Directions, the change is most directly aligned with Direction 1.1 – Business and Industrial Zones, as it supports economic activity in industrial areas without undermining the viability of existing commercial centres. The use has been demonstrated in past approvals to be compatible with surrounding industrial operations, to generate local employment, and to make efficient use of industrial land while maintaining buffers to sensitive uses. 
Other Directions
No conflict arises with Direction 4.1 – Flooding, Direction 4.3 – Planning for Bushfire Protection, or other environmental directions, as the proposed definition and clause include operating parameters that manage potential amenity and environmental impacts.
State Environmental Planning Policies
With respect to State Environmental Planning Policies (SEPPs), the proposal is neutral or complementary. 
Codes SEPP
It does not alter development standards under the SEPP (Exempt and Complying Development Codes) 2008, but by defining the use it will provide greater certainty in applying that SEPP’s provisions where relevant. 
Resilience and Hazards SEPP
It is consistent with the intent of SEPP Resilience and Hazards – Chapter 4 Remediation of Land by clarifying that such uses can operate on industrial land where contamination constraints have been addressed at DA stage, as demonstrated in previous approvals. No other applicable SEPPs are contradicted.


Regional and Local Policy
At a regional and local policy level, the addition aligns with the Central West and Orana Regional Plan 2041 and the Orange Local Strategic Planning Statement 2020 by supporting economic diversification, reinforcing the role of industrial precincts, and facilitating urban services that contribute to the city’s liveability without displacing higher-order commercial uses from the CBD. 
Overall, the proposal is a minor, clarifying change within the scope of a housekeeping amendment, and maintains the LEP’s strategic intent while improving its usability and certainty for applicants, the community, and Council staff.
Recommendation
That Council supplement the current Orange LEP 2011 Administrative (Housekeeping) Amendment package, by including the above clause within Part 7 of the LEP to establish permissibility within the E4 zone based on the definition contained in the clause, and submit the consolidated Planning Proposal for Gateway, public exhibition and finalisation. This will extend the scope of items in the current housekeeping report while retaining an administrative, clarifying purpose.
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